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IN THE COURT OF THE CIVIL JUDGE, TEZPUR, SONITPUR 
 
Present: N. Bhatta 

Civil Judge 
Tezpur, Sonitpur, Tezpur 
 

22nd day of December, 2021 

 

MISC. (J) NO. 83/2019 
(Arising out of Title Appeal No.18/2019) 

 
 

Smt. Dhanada Saikia and ors -- Appellants / petitioners  
  

-Vs.- 
 

Sri Pranab Saikia   ---   Respondent / Opp Party 
 

Smt. Chitra Saikia Kalita and Ors 
 
 --- Proforma Respondent / Proforma Opp Party 
 
 
 

 Ld. Advocate appeared for the petitioners :  Mr. T, Paul   
                Advocate 
 
 Ld. Advocate appeared for the Opp party : - Mr. T. Ghosh,   
        Advocate  
 
 
 
  Date of hearing   : 18-12-2021 
 

Date of order  : 22-12-2021  
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22-12–2021 

Both sides are represented through their 

learned counsels.  

Seen the petition No.1461/2019 filed by the 

appellants/petitioners under Section 5 of Limitation 

Act for condoning the delay of filing substitution of 

legal representatives of deceased proforma 

respondent No.3 Benudhar Saikia. In the instant 

petition the appellant / petitioners have pleaded 

that they filed an appeal under Order 41 Rule 1 of 

C.P.C. against the judgment and decree dated  10-

04-2019 passed by Ld. Munsiff No.1, Tezpur in Title 

Suit No.17/2015 against the respondents including 

the deceased proforma defendant No.3 Benudhar 

Saikia. That the proforma respondent No.3 

Benudhar Saikia expired on 14-03-2019 leaving 

behind his daughters Smt. Juli Saikia and Smt. 

Kalyani Saikia as his legal heirs but the said legal 

heirs were not brought on record within a period of 

90 (ninety) days from the date of death of proforma 

respondent No.3 Benudhar Saikia. The suit 

proceeded ex-parte against the said proforma 

respondent No.3 Benudhar Saikia in original suit as 

he did not appear this Hon‟ble Court after receipt of 
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summons. That it was necessary to file petition for 

substitution of the legal heirs of the deceased 

proforma respondent No.3 Benudhar Saikia within 

90 (ninety) days from the date of his death but the 

appellants did not know that his legal heirs are 

impleaded in this appeal and also have not informed 

their advocate that proforma respondent No.3 

Benudhar Saikia died on 14-03-2019. The proforma 

respondent No.3 did not contest in the Title Suit 

No.17/2015 after receiving summons from the 

Hon‟ble Munsiff No.1 Court and the suit proceeded 

ex-parte against the proforma defendant /proforma 

respondent No.3. Hence, the appellants/petitioners 

have filed the instant petition for condoning the 

delay of filing substitution of legal representatives of 

deceased proforma respondent No.3 Benudhar 

Saikia. 

Against the instant petition, the Opp Party has 

filed written objection stating that petition filed for 

condonation of delay is not maintainable as it lacks 

clarity and it is without proper explanation and 

proof. Hence, the Opp Party has prayed to dismiss 

the instant petition filed by the 

appellants/petitioners.   
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Heard both sides on the instant petition. 

Also seen the sec.5 of the Limitation Act, 1963.  

Sec.5 of the Limitation Act, 1963 provides that “any 

appeal or any application other than an application under 

any provision of Order-XXI of the C.P.C., may be  

admitted after the prescribed period if the appellant or 

the applicant satisfies the court that he had sufficient  

cause for not preferring the appeal or making the 

application within such period” 

In AIR 1962 SC 361 ( Ram Lal and others Vs. Rewa 

Coal Field), the Hon‟ble Supreme Court held that “proof of 

„sufficient cause‟ is a discretionary jurisdiction vested in a 

Court”. Again, in AIR 1987 SC 1353, the Hon‟ble Supreme 

Court held that “ the phrase „sufficient cause‟ occurring in 

Section 5 of the Limitation Act is required to be construed 

liberally while deciding on the question of the appeal. It is 

pertinent to ensure that there is no miscarriage of justice 

by taking a strict approach in condoning delay and further 

the courts must do substantial justice to the parties by 

disposing matters on merit. “ 

In the instant petition, the petitioners appellants 

have stated that the proforma respondent No.3 Benudhar 

Saikia expired on 14-03-2019 leaving behind his 

daughters Smt. Juli Saikia and Smt. Kalyani Saikia as his 
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legal heirs but the said legal heirs were not brought on 

record within a period of 90 (ninety) days from the date 

of death of proforma respondent No.3 Benudhar Saikia. 

The suit proceeded ex-parte against the said proforma 

respondent No.3 Benudhar Saikia in original suit as he did 

not appear this Hon‟ble Court after receipt of summons. 

The appellants petitioners further pleaded that it was 

necessary to file petition for substitution of the legal heirs 

of the deceased proforma respondent No.3 Benudhar 

Saikia within 90 (ninety) days from the date of his death 

but the appellants did not know that his legal heirs are 

impleaded in this appeal and also have not informed their 

advocate that proforma respondent No.3 Benudhar Saikia 

died on  14-03-2019. 

It is also pleaded that in such circumstances 

appellant petitioners  has delayed to file a petition for 

substitution of deceased proforma respondent No.3 

Benudhar Saikia within the specific period of limitation.  

Hence, this court holds that the applicants  

petitioners were not negligent of pursuing their legal 

remedy and the proceeding could not be initiated for the 

reasons beyond the control of the appellants/petitioners. 

If the prayer of appellants for condoning the delay for 

filing the petition for substitution of the deceased 
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proforma defendant no.3 Benudhar Saikai is allowed the 

respondents will not suffer any kind of loss or injury.  

Accordingly, petition No.1461/2019 filed by the 

appellants/petitioners under Section 5 of Limitation Act 

for condoning the delay of filing substitution of legal 

representatives of deceased proforma respondent No.3 

Benudhar Saikia is hereby allowed without cost.  

        Misc.(J) case No.83/2019 is disposed of on contest.  

   

 

 

 

 

 

 

 

 

 

 

 

Civil Judge 

Sonitpur, Tezpur 

22-12-2021 
Contd…  

Misc.(J) No.83 of 2019 

i/c TA No.18/2019 


